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 IN THE CIRCUIT COURT OF SHELBY COUNTY, ALABAMA 
 
 
DANIEL S. FLICKINGER, ) 
 ) 

Plaintiff, ) 
 ) 
vs. ) Case No.:  CV-2021-900032 
 ) 
LAWRENCE TRACY KING; KING ) 
SIMMONS FORD & SPREE, P.C. ) 
 ) 

Defendants. ) 
 
 
 MOTION TO DISMISS 
 

Come now the Defendants in the above-referenced action and hereby moves this 

Court for a full and final Order dismissing this matter in its entirety pursuant to Rule 

12(b)(6) of the Alabama Rules of Civil Procedure.  The Plaintiff’s Complaint fails to 

state a claim upon which relief can be granted.  In further support thereof, the 

Defendants state as follows: 

FACTUAL BACKGROUND 

 At the outset, it should be noted that the Defendants in this action, as they must, 

assume the accuracy of the statements made in the Plaintiff’s Complaint.  The 

Defendants wish to make it clear that those assumptions are made only for the purpose of 

this Motion as the Defendants deny numerous allegations made by the Plaintiff.  

However, assuming solely for the purpose of this Motion that the Plaintiff’s allegations 

are true, the following facts are dispositive of the issues in this case. 
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 The Plaintiff’s Complaint is premised upon the following allegations: 

1. The Plaintiff himself authored certain social media posts in which he 

expressed what he describes as “conservative opinions.”  (See Plaintiff’s Complaint at ¶ 

33).  The Plaintiff does not deny that he authored the posts and he did so using his own 

name and not hiding behind an anonymous account or an assumed name. 

2. There is no suggestion in the Plaintiff’s Complaint that his social media 

accounts were in any way restricted, private, or otherwise not capable of being viewed by 

anyone in the world, including those who had the exclusive authority to make decisions 

regarding his continued employment. 

3. The Defendants, connecting the Plaintiff’s name to his employer, notified 

the Plaintiff’s employer of the existence of those social media posts by allegedly 

forwarding the information to a single individual, Lonnie Wainwright.  (See Plaintiff’s 

Complaint at ¶¶ 10 and 20).   

4. The Defendants expressed the opinion that the Plaintiff’s social media posts 

could be viewed as racist or exhibited racism.  Id.1 

 Again, assuming for the purposes of this Motion only that those allegations are 

true, the Plaintiff’s Complaint fails to state a claim upon which relief can be granted and 

thus must be dismissed in its entirety. 

  

 
 1 This allegation is strictly denied, but accepted as true solely because of the procedural 
posture of this case that mandates that the Defendants accept the Plaintiff’s allegations as true for 
the purpose of a Motion to Dismiss.  
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ARGUMENT 

 The Plaintiff’s Complaint consists of four causes of action, including defamation, 

tortious interference, false light, and conspiracy.  For the reasons presented below, the 

Plaintiff’s claims do not contain the necessary elements for any of those causes of action 

and thus the Complaint, on its face, must be dismissed.  Each of these causes of action 

will be discussed separately below. 

I. Defamation. 

 Under Alabama law, the elements of a cause of action for defamation include a 

statement made concerning the Plaintiff which is both false and defamatory; an 

unprivileged communication of that statement to a third party; fault amounting to at least 

negligence on the part of the Defendant; and either damage or actionability irrespective 

of special harm.  Dolgen Corp., LLC v. Spence, 224 So.3d 173, 186 (Ala. 2016) (citing 

Wal-Mart Stores, Inc. v. Smitherman, 872 So.2d 833, 840 (Ala. 2003) and McCaig v. 

Talladega Publishing Co., 544 So.2d 875, 877 (Ala. 1989)).  The false and defamatory 

statement must be a statement of fact, because the expression of an opinion “is simply not 

actionable defamation.”  Williams v. Marcum, 519 So.2d 473 (Ala. 1987) (citing Lewis 

v. Time, Inc., 710 F.2d 549 (9th Cir. 1983)).   

 Here, the Plaintiff does not claim that the Defendants falsely attributed racially 

sensitive social media posts to him.  He admits that he authored the social media posts.  

Further, there is no claim that the Defendants falsely described the Plaintiff’s association 

with his former law firm.  His Complaint acknowledges that he did in fact work for his 
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former firm.  Thus, the only possible claim of defamation, as shown in ¶ 20 of the 

Plaintiff’s Complaint is that the Defendants falsely described those posts as “racist” or 

described his employer as “a business that supports racism.”2  

 While the undersigned is not aware of any Alabama cases addressing the issue, 

state and federal courts that have examined the issue have determined that statements 

regarding the belief that someone is racist or supports racism is, as a matter of law, an 

opinion and thus not actionable as defamation.  See, Cummings v. City of New York, 

2020 U.S. Dist. Lexis 31572 (S.D. NY 2020) (reference to plaintiff as racist do not have a 

precise meaning capable of sustaining a defamation action); Jorjani v. N.J. Institute of 

Technology, 2019 U.S. Dist. Lexis 39026 (D.N.J. 2019) (calling someone a racist will not 

result in defamation liability); Garrard v. Charleston City School District, 429 S.C. 170, 

201 (2019) (charging a person with being racist “constitute[s] mere name calling and 

[does] not contain a provably false assertion a fact as required for defamation”); Overhill 

Farms, Inc. v. Lopez, 190 Cal.App. 4th 1248, 1262 (same holding, and noting defendant’s 

contention that “no court has ever found the use of the term “racist” to be actionable 

defamation . . .”); MacElree v. Philadelphia Newspapers, 544 PA 117 (1996) (“the rule 

continues to be that a mere allegation of racism without more is, as a matter of law, not 

actionable in defamation”); Ward v. Zelikovsky, 136 N.J. 516, 533-536 (1994) 

 
 2 Obviously, the alleged (but contested) statement regarding the Plaintiff’s former 
employer is not actionable by the Plaintiff himself.  Only that employer would be entitled to 
make such a claim.  As the Plaintiff’s former law firm is not a plaintiff in this action, such a 
claim cannot survive. 
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(accusation of racism is non-actionable opinion) (citing cases from the 7th Circuit, 2nd 

Circuit, 3rd Circuit, Colorado, Indiana, Pennsylvania, and New Jersey for the proposition 

that allegations of racism, ethnic hatred, or bigotry are non-actionable for defamation 

because of “the chilling effect such a holding would cast over a person’s freedom of 

expression”)3; Stevens v. Tillman, 855 F.2d 394, 402 (7th Cir. 1988) (noting that calling 

someone a racist "is not actionable unless it implies the existence of undisclosed[] 

defamatory facts"); Buckley v. Littell, 539 F.2d 882, 893 (2d Cir. 1976) (finding that use 

of the word "fascist" "cannot be regarded as having been proved to be [a] statement[] of 

fact"); Meissner v. Bradford, 156 So.3d 129, 133-34 (La. Ct. App. 2014) (holding 

statement that former president of youth football league "has a problem with people of 

color" was a statement of opinion in the nature of hyperbole rather than an actionable 

statement of fact); Ward v. Zelikovsky, 136 N.J. 516, 643 A.2d 972, 983 (N.J. 

1994) (holding statement that plaintiff hated or did not like Jews was not 

actionable); Id. ("[T]he statement [that plaintiff hated or did not like Jews] cannot be 

distinguished from characterizations that a person is a 'racist,' 'bigot,' 'Nazi,' or 

'facists.'"); Silverman v. Daily News, L.P., 129 A.D.3d 1054, 1055-56, 11 N.Y.S.3d 674 

(N.Y. App. Div. 2015) (holding defendant's publication that plaintiff authored "racist 

writings" is a statement of opinion, not fact); Covino v. Hagemann, 165 Misc. 2d 465, 

 
 3 The court also explained that allegations of bigotry could only be subject to defamation 
if accompanied by allegations of “reasonably specific facts that are capable of objective proof of 
truth or falsity.”  Here, again, the Plaintiff does not deny making the social media posts.  
Instead, he simply denies that the posts and the opinions expressed therein are racist.  This is, 
for the reasons shown above, a matter of opinion and thus not actionable as defamation. 
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627 N.Y.S.2d 894, 899-900 (N.Y. Sup. Ct. 1995) (holding statements that characterized 

plaintiff's behavior as "racially insensitive" were protected expressions of opinion and did 

not give rise to an action for defamation); Id. ("In daily life [the word] 'racist' is hurled 

about so indiscriminately that it is no more than a verbal slap in the face[.]"). 

 The undersigned could add to the list of cases above almost indefinitely.  Suffice 

it to say that there are dozens if not hundreds of holdings across the country showing that 

an allegation of racism is not the proper subject of a claim for defamation.  It is merely 

opinion and, as such, is simply not actionable.  Thus, under Alabama law and under the 

law of every state that has looked at the issue, the Plaintiff’s claims do not state a cause 

of action and thus must be dismissed. 

II. Tortious Interference.  

 The Plaintiff next claims that the Defendants tortiously interfered with his at-will 

employment as a litigation attorney for the law firm of Wainwright, Pope & McMeekin, 

P.C. by bringing the Plaintiff’s social media posts to the attention of the law firm and 

expressing an opinion that the social media posts were racist in nature.4  Tortious 

interference, under Alabama law, “requires, among other things, wrongful conduct by a 

defendant without privilege.”  Walter Energy, Inc. v. Audley Capital Advisors LLP, 176 

So.3d 821 (Ala. 2015).  “Mere interference is not sufficient to create a cause for tortious 

interference . . ..”  Instead, “. . . interference must be wrongful, malicious, unlawful, or 

 
 4 Again, the Defendants remind the Court that they dispute the Plaintiff’s allegations, but 
assume the truth of the allegations for the purposes of this Motion only. 

DOCUMENT 30



7 
 

unjustified.”  Bond v. Trimline, Inc., 465 So.2d 365 (Ala. 1985) (citing Dick Meyers 

Towing Service, Inc. v. United States, 577 F.2d 1023 (5th Cir. 1978) and Hennessey v. 

National, 564 F.2d 1136 (5th Cir. 1977)).  

 Here, it has already been established that the Defendants’ actions were not 

defamatory.  The Defendants are merely accused of alerting the Plaintiff’s employer to 

existence of what could be interpreted as racially sensitive social media posts.  The 

Plaintiff acknowledges that he in fact was the author of those social media posts, and that 

he freely published them under his own name - a name that anyone could associate with 

the Wainwright, Pope & McMeekin firm.  Under Alabama law, the Plaintiff cannot 

complain of tortious interference resulting from a truthful notification.  See, Bosarge v. 

Bankers Life Co., 541 So.2d 499, 501 (Ala. 1989).   

Further, there is no allegation that the Defendants sought the Plaintiff’s 

termination from employment or that information allegedly supplied by the Defendants 

ultimately caused the Plaintiff’s termination.  Instead, the Plaintiff acknowledges that 

the termination decision was made by the Wainwright, Pope & McMeekin firm because 

of the firm’s concern for its own reputation.  Under these circumstances, under Alabama 

law, where the result is not sought or mandated by the defendant, a cause of action for 

tortious interference will not lie.  See, e.g., S.D. v. St. James School, 959 So.2d 72, 94 

(Ala. 2006) (holding that, because nothing indicated that the defendant coerced or 

mandated the plaintiff’s expulsion, there was no intentional interference and thus 

summary judgment was affirmed).  The Defendants’ mere act of alerting an employer of 
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public social media posts made by one of its employees is neither wrongful nor 

interference.  Thus, dismissal is required.   

 The Plaintiff’s allegations, to the extent they allege interference do not allege 

“tortious” interference.  There was no tort committed by any Defendant and thus the 

“interference” claim is not actionable.  Surely, under no circumstances could alerting a 

business to social media posts that could harm its reputation be deemed “wrongful” as 

required to support a tortious interference claim.  As such, the claim for tortious 

interference is due to be dismissed as a matter of law. 

III. False Light.  

 The Plaintiff’s next cause of action is one for “false light.”  Under Alabama law, 

“false light” is a subset of invasion of privacy.  Regarding the elements of a false-light 

claim, the Alabama Supreme Court has held that “[o]ne who gives publicity to a matter 

concerning another that places the other before the public in false light is subject to 

liability to the other for invasion of his privacy if (a) the false light in which the other was 

placed would be highly offensive to a reasonable person, and (b) the actor had knowledge 

or acted in reckless disregard as to the falsity of the publicized matter and the false light 

in which the other would be placed.”  Regions Bank v. Plott, 897 So.2d 239, 244 (Ala. 

2004) (citations omitted). 

 The Plaintiff’s false light claim fails here as a matter of law for two separate and 

distinct reasons, both of which are fatal to the claim.  First and foremost, a false-light 

claim requires that the publicized information be false information.  In fact, “falsity is 
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the sine qua non of a false-light claim.”  Moreover “truth is a not an affirmative defense 

to a false-light claim; rather, “falsity” is an element of the plaintiff’s claim upon on which 

the plaintiff bears the burden of proof.”  Id. (citations omitted).   

 The Plaintiff cannot succeed in his burden because he does not deny that he in fact 

made the social media statements which were attributed to him.  There has been no 

“falsity.”  While the Plaintiff may disagree with the alleged opinion that the statements 

were racist, he does not deny making statements attributed to him and thus there has been 

no demonstratable falsity as required for a false light claim.5 

 In addition, the Plaintiff’s pleadings do not rise to the level of “giving publicity” 

as required under Alabama law for a false light claim.  Here the Plaintiff contends only 

that the Defendants communicated with a single individual - Lonnie Wainwright.  

However, to make out a claim for false light, the Plaintiff must prove that the false 

statements at issue were communicated “to the public at large, or to so many persons that 

the matter must be regarded as substantially certain to become one of public knowledge.”  

Regions Bank v. Plott, supra, at 245 (citing Ex parte Birmingham News, Inc., 778 So.2d 

814, 818 (Ala. 2000) (in turn quoting Restatement (2nd) of Torts § 652D, Comment A 

(1977)).  The court went on in Regions Bank v. Plott, supra, to make it clear that the 

 
 5 As the Plaintiff bears a higher burden in proving a “false light” claim than he does in a 
defamation claim, obviously to the extent that the claim is based upon an opinion that his social 
media posts were racist but also for the same reason the defamation claim fails.  Just as an 
opinion cannot be false for a defamation claim, it cannot be false in this context.  Again, it must 
also be noted that there is no allegation whatsoever that the Plaintiff’s publicly published social 
media posts were restricted in any way such that they were not capable of being viewed by every 
person in the world. 
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“‘publicity’ element is not satisfied by the ‘communication of a fact . . . to a single person 

or even to a small group of persons.’”  Id. (citing Birmingham News, supra, at 818) 

(emphasis omitted).   

 Because the Defendants in this action are not alleged to have communicated with 

more than one or at most a small group of individuals, the false light claim fails as a 

matter of law and must be dismissed. 

IV. Conspiracy. 

 The Plaintiff’s final claim against the Defendants is a claim of conspiracy.  

However, Alabama does not permit recovery on a “stand alone” conspiracy claim.  

Because none of the other causes of action stated have any merit, the conspiracy claim 

must also fail.  Stated differently, if the Defendant is correct that the remaining claims 

must be dismissed, the conspiracy claim must also be dismissed. 

 “Where civil liability for a conspiracy is sought to be enforced, the conspiracy 

itself furnishes no cause of action. The gist of the action is not the conspiracy alleged but 

the wrong committed.”  McLemore v. Ford Motor Company, 628 So.2d 548, 550 (Ala. 

1993). In McLemore, the Alabama Supreme Court held that where the trial court had 

properly entered summary judgment on the plaintiff's fraud claim, she could not maintain 

her claim for civil conspiracy to defraud. Id. at 550-51; see also Allied Supply Co. v. 

Brown, 585 So.2d 33, 36 (Ala. 1991) (summary judgment on conspiracy claim proper 

where underlying causes of action of fraud, breach of fiduciary duty, and 

misappropriation of trade secrets were not viable).   
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 The Alabama Supreme Court made this proposition very clear in the case of Triple 

J. Cattle, Inc. v. Chambers, 621 So.2d 1221 (Ala. 1993).  Triple J. Cattle involved 

allegations of promissory fraud against one defendant and claims of conspiracy to 

commit fraud against all defendants arising out of the plaintiff’s purchase of a stockyard 

and associated real estate.  The Court agreed that there was insufficient evidence of 

intent to deceive and thus upheld summary judgment with respect to promissory fraud 

against one of the defendants. The Court then turned to the claim of conspiracy.  In 

affirming summary judgment on the conspiracy claim, the Alabama Supreme Court 

stated as follows: 

A civil conspiracy action focuses not on the conspiracy 
alleged, but on the wrong committed by virtue of the alleged 
conspiracy.  Sadie v. Martin, 468 So.2d 162, 165 (Ala. 
1985).  Conspiracy itself furnishes no civil cause of action.  
Allied Supply Co. v. Brown, 585 So.2d 33, 36 (Ala. 1991).  
Therefore, a conspiracy claim must fail at the underlying act 
itself would not support an action. Id. 

 
Triple J. Cattle, Inc. v. Chambers, 621 So.2d 1221, 1225 (Ala. 1993); see also Tillman v. 

R.J. Reynolds Tobacco Co., 871 So.2d 28 at 34 (Ala. 2003) (holding that “there may 

exist a potential claim for conspiracy only to the extent that there exist (or pre-exist) 

independent claims against the [defendants]”).  Thus, because the Plaintiff’s other claims 

are without merit, the conspiracy claim must be dismissed as well.   

 Moreover, the only Defendants in this action are a corporation, King Simmons 

Ford & Spree, P.C. and one of its agents/employees, Lawrence King.  However, 

Alabama law is clear that a corporation cannot conspire with its own agents.  See, 
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Williams v. Marcum, 519 So.2d 473, 475 (Ala. 1987) (holding that “there is no 

‘conspiracy’ where the only parties to the alleged conspiracy are the corporation and one 

of its agents and the corporation’s liability is predicated upon the theory of respondeat 

superior through the acts of the agent with whom it allegedly conspired.”) (citing 

Tuskegee Institute v. May Refrigeration Company, 328 So.2d 598 (Ala. 1976) (affirmed 

in part and reversed in part, on other grounds, 344 So.2d 156 (Ala. 1977)).  The 

Plaintiff’s Complaint states only that the “Defendants did . . . conspire to effectuate the 

termination of Plaintiff’s employment . . ..” (see Plaintiff’s Complaint at ¶ 33) as the only 

alleged members of the conspiracy of the Defendants themselves and because a 

corporation cannot conspire with its agent, the Plaintiff’s claim fails as a matter of law 

and must be dismissed. 

V. Non-Waiver of Defenses. 

 By filing this Motion, the Defendants do not waive, and expressly reserve all 

waivable defenses, including defenses based upon jurisdiction, service, and all defenses 

under Rules 8 and 9 of the Alabama Rules of Civil Procedure, which will be pled in the 

Defendants’ initial responsive pleading should this Motion to Dismiss be denied. 

CONCLUSION 

 For the reasons presented above, the Plaintiff’s Complaint fails to state a claim 

upon which relief can be granted against these Defendants.  WHEREFORE, the 

Defendants respectfully request that this Court enter a full and final Order dismissing all 

claims, with prejudice. 
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      Respectfully submitted, 
 

s/Joseph E. Stott                       
JOSEPH E. STOTT - STO041 (ASB-4163-T71J) 
Attorney for Defendants Lawrence Tracy King 
and King Simmons Ford & Spree, P.C. 

OF COUNSEL: 
 
Stott & Harrington, P.C. 
2637 Valleydale Road, Suite 100 
Birmingham, AL 35244 
(205) 573-0500 
(205) 637-5131 Fax# 
joe@stottharrington.com  
 
 
 CERTIFICATE OF SERVICE 
 

I hereby certify that I have on April 5, 2021 served a copy of the foregoing on the 
following attorneys of record via Alafile Efile and/or by placing a copy of same in the 
U.S. Mail: 
 
Daniel S. Flickinger, Esq. 
P.O. Box 36956 
Hoover, Alabama 35236 
dflick@gmail.com  
 

s/Joseph E. Stott                       
OF COUNSEL     

DOCUMENT 30


